Zeszyty Naukowe ISSN 2956-6673
Akademii Gornoslaskiej e-ISSN 2956-6681

Nr 29 (5/2025), s. 87 - 98 @ @ @
DOI: 10.53259/2025.05.09 @

Grazyna Szustak, Lukasz Szewczyk, Witold Gradon

Uniwersytet Ekonomiczny w Katowicach

Katowice, Polska
e-mail: grazyna.szustak@uekat.pl, lukasz.szewczyk@uekat.pl, witold.gradon@uekat.pl
ORCID 0000-0002-3225-7412 | 0000-0001-9313-0717 | 0000-0001-8339-5447

ESG IN THE EU BANKING LEGISLATION — AN OVERVIEW OF
REGULATORY ISSUES

ESG W PRAWODAWSTWIE BANKOWYM W UE — PRZEGLAD REGULACII

Keywords: sustainable finance, ESG, financial system, banking sector, EU
Stowa kluczowe: finanse zréwnowazone, ESG, system finansowy, sektor bankowy, UE

JEL: G2, G21, G28.

Abstract

The article aims to identify the key regulations relating to ESG in the European Union’s banking sector.
The authors focused here on two aspects, i.e. the presentation of theoretical issues related to the broadly
understood ESG concept and the review of legal regulations that refer directly or indirectly to ESG
risks. The research allowed to conclude that even though the issues of ESG are becoming an important
element of the debate at the EU level, legal regulations in this area in the EU are still dispersed and
to alimited extent relate directly to ESG issues. On the other hand, the legislative framework is currently
being enhanced by regulators that are more and more focused on a sustainable economy in general.

Streszczenie

Celem artykutu jest identyfikacja kluczowych regulacji odnoszqcych sie do ESG w sektorze bankowym w Unii
Europejskiej. Autorzy skupili sie tutaj na dwoch aspektach, tj. przedstawieniu zagadnien teoretycznych zwiqza-
nych z szeroko rozumianym ESG oraz przegladowi regulacji prawnych odnoszqcych sie bezposrednio lub posred-
nio do ESG. Badania pozwolity stwierdzi¢, Ze pomimo tego, ze problematyka ESG staje sie waznym elementem
debaty na szczeblu unijnym, regulacje prawne w tym zakresie w UE sq nadal rozproszone i czesto zmieniane. Z
drugiej strony ramy legislacyjne sq obecnie wzmacniane przez organy regulacyjne, ktore coraz bardziej koncen-
trujq sie na zrownowazonej gospodarce.

INTRODUCTION

Nowadays, the activities of banks are largely influenced by environmental and social factors. The
concept of sustainable finance has thus permanently entered the modern science of finance, and ESG
risk factors, which include economic, social, and governance factors, are increasingly reflected in the
risk management framework of financial institutions. It is emphasized that there may be a correlation
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between an introduction of social issues and the financial performance of banks [Bruno, Lagasio, 2021,
p- 2]

It should also be emphasized that market regulators more and more often see the relationship
between ESG factors and the instability of the financial system [Lupu et al., 2022]. It is undeniable that,
for example, a change in the caliber of climate phenomena may affect financial stability in the long run.
After all, it is visible how the frequency and intensity of natural disasters increase, which results in
visible damage to the economy. These damages are not only of a material nature but may have a large
impact on the financial situation of financial institutions, for example through the loss of assets or the
need to make large write-offs for provisions.

Banks, as the most important institutions in the financial system', whose role in the economy
remains the key one, should be able to adapt to changing conditions. On one hand, they can do this
by changing their attitude to do business in general, and on the other hand, they should operate in
a specific regulatory environment. For this reason, the legal architecture in the EU should take into
account the issues related to the impact of ESG factors on the financial situation of the banking sector.

The article aims to identify the key regulations relating to ESG risks in the European Union’s banking
sector. The authors focused here on two aspects, i.e. the presentation of theoretical issues related to the
broadly understood ESG risks and the review of legal regulations that refer directly or indirectly
to ESG risks. To achieve this goal, the article has been divided into two parts. In the first one, the
literature review in the field of sustainable finance was carried out, with particular emphasis on ESG
factors and the risks they cause. In the second, attention was focused on the review of the applicable
legal regulations in the EU and showing the state of work on the implementation of legal principles in
the area of effective ESG risk management.

ESG IN THE BANKING SECTOR- LITERATURE OVERVIEW

In recent years, the banking sector has faced many challenges, e.g. resulting from the global financial
crisis of 2007-2009 and more recently the covid-19 pandemic. Those events significantly influenced
several regulations directly affecting the functioning of banks. It should also be noted that the challenges
posed by the broadly understood sustainable development resulted in a change in the attitude of
decision-makers to this problem. It is noticeable that banks are becoming more and more active in
this area. This particularly applies to problems resulting from changes in the natural environment
and its shape by man, which results in an increase in pollution, including greenhouse gas emissions.
The ultimate goal remains a more sustainable management of resources, and this also translates into
decisions made by institutions in the financial sector [Cerrone, 2022, p. 2-3].

In the literature, the issue of sustainable finance is addressed (table 1), as well as the relationship
between a properly functioning financial system and ESG is discussed. , Financial institutions should
disclose whether they are facing economic, environmental, and social sustainability risk exposure and
how they manage these risks. Taking into account the risk of ESG, it should be noted that it is becoming
an important challenge for the stability of the financial system” [Ziolo et al., 2019, p. 5].

Table 1. Sustainable finance — a theoretical approach

Author Definition
Nicholl Process of taking into account environmental, social, and governance
icholls
(ESG) issues when making financial decisions in the financial sector.

! In Poland banks own 73% of financial sector’s assets.
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Sustainable finance considers financial, social, and environmental
Schoenmaker i . L
issues in combination.
Provision of financial capital and risk management products and
Strandberg services in ways that promote or do not harm economic prosperity,
ecology, and community well-being.

Source: [Nicholls, 2021; Schoenmaker, 2017; Strandberg, 2005].

D. Schoenmaker [2017] points to the fact that the perception of sustainable finance has changed in
recent decades. He shows three stages of their development, paying attention to, inter alia, the issues
of value created by them, as well as the resulting time perspective for their creation (table 2). It should
be emphasized here that the goal of sustainable finance has evolved. The classic goal of shareholder
value is becoming less important and is being replaced by the broadly understood common good. This
also results in an extended time perspective. As part of sustainable finance 3.0, it takes on a long-term
character.

Table 2. A framework for sustainable finance

Concept Value created Horizon
Sustainable finance 1.0 Shareholder value Short term
Sustainable finance 2.0 Stakeholder value Medium-term
Sustainable finance 3.0 Common good value Long term

Source: [Schoenmaker, 2017, p. 9].

It is emphasized that a properly functioning financial system should take into account problems of
sustainable development. Such a system is defined as , a resilient system that contributes to the needs of
society by supporting sustainable and equitable economies while protecting the natural environment”
[Ziolo et al., 2019, p. 6]. The areas in which the financial system should be assessed to be able to indicate
whether it is sustainable are presented in figure 1.

Figure 1. The characteristics of contemporary financial systems

. . . . ; . ESG factors
Financial depth Financial access Financial Financial stability incorporated
(size) (inclusion) efficiency (sustainability)

Source: [Ziolo et al. 2019, p. 7].

The table above shows that the contemporary financial system should be seen through different
factors that influence its proper functioning. Among them, ESG factors can be distinguished. They
include a number of economic, social, and governance issues that have a positive or negative impact
on the financial performance (including solvency) of an enterprise, state, or household [Li et al., 2021,
p- 2]. The most important ones are presented in Table 3.
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Table 3. ESG factors

Environmental (E)

Social (S)

Governance (G)

GHG emissions, climate change
natural disasters
energy consumption and efficiency
Air pollutants, water usage
Waste production and management
(water, solid, hazardous)
Impact and dependence on biodiversity
Impact and dependence on ecosystems
Innovation in environmentally friendly
products and services
Environmental reporting

Raw material sourcing

Business behavior Market ethics
Human rights
Workforce freedom of association
Child labor Forced and compulsory
labor
Quality of working conditions
Social reporting
Workplace health and safety
Customer health and safety
Discrimination, diversity, and equal
Poverty and community impact
Supply chain management
Training and Education

Customer Privacy

Audit and control system
Business ethics
Risk and crisis management
Codes of conduct and business
principles
Accountability
Transparency and disclosure
Executive pay
Board diversity and structure
Bribery and corruption
Stakeholder engagement
Shareholder rights

Source: [Li et al. 2021, p. 2; Ziolo et al. 2019, p. 9].

The factors listed in table 3 are considered to have a significant impact on the proper operation and
development of enterprises (including those from the financial sector). This influence can have both
a negative and a positive character. Looking at this issue through the prism of negative impact, it
should be noted that ESG factors may cause the materialization of various types of risk, both financial
and non-financial (table 4).

Table 4. ESG risk and its consequences

Risk Results

Loss resulting from default
Financial risks (credit risk, market risk, liquidity
risk)

Non-financial risk (operational risk, business

Trading loss
Loss from a liquidity shortage
Loss from operational failure
risk, strategic risk, reputational risk) Loss from the basis of business model

Loss of reputation

Source: [KPMG, 2021, p. 18].

The ESG risk can therefore be understood as the negative impact of ESG factors on the situation of
the entity that is subject to them. In the case of a bank, this impact will be visible from the perspective
of its capital involvement in another entity or through the portfolio of investment assets that the bank
creates. The EBA points to two perspectives here [EBA, 2021, p. 32]:

¢ “Financial materiality (outside-in), which may arise from the impact of ESG factors on
a company’s economic and financial activities throughout their entire value chain (both upstream
and downstream), affecting the value (returns) of such activities,

* environmental and social materiality (inside-out), which may arise from the impact of a company’s
economic and financial activities on ESG factors, which could in turn become financially material
when this impact affects the value (returns) of the company’s activities”.

The examples of the impact of ESG risks on a bank’s situation are presented in table 5.
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Table 5. ESG risk translation into known (traditional) risks

Risk Possible causes
Credit risk A loan is provided to an entity whose business model is significantly affected by the
redit ris
policies associated with ESG issues (e.g. CO2 charge).

. Massive withdrawal of money by the depositors after a catastrophic flood to repair the

Liquidity risk
damages
Operational risk The branch of a credit institution is damaged by the flood.

Strategic risk A credit institution specialized in financing coal mining loses the basis of its business.

Source: [BaFin, 2020, p. 18].

As it can be seen ESG risks can influence a bank’s situation both in operational and strategic
perspective. Therefore banks should [KPMG, 2021, p. 7]:

¢ consider the sustainability issues in their business strategies,

¢ adjust both customer and product portfolios to meet new requirements associated with ESG
factors,

¢ identify sustainable assets,

e offer sustainable products for customers,

¢ refinance their operations using sustainable instruments,

¢ consider ESG in their risk management process,

¢ include ESG factors in the distribution process,

¢ report on ESG risks with a particular emphasis on the requirements imposed by the regulatory
authorities.

ESG REGULATIONS WITHIN EU- LEGAL DEVELOPMENTS

An important event that contributed to the intensification of the pace of work on ESG regulations in the
banking sector was certainly the adoption of the UN 2030 Agenda in 2015. Its purpose was to support
activities in the area related to ESG, related to strengthening the response to the problem of poverty,
climate change food security, education or access to health care. The agenda includes 17 sustainable
development goals and 169 targets to be reached by 2030.

The activities aimed at developing the EU framework in the field of ESG are undoubtedly the result
of political, social, and economic pressure on decision-makers in the EU. It is worth noting here that
the issue of sustainable finance was at the center of interest of the EU regulator, which resulted in the
commencement of work on including ESG issues in EU legislation (figure 2 presents the timeline of
regulatory issues on ESG). On this basis, the first package of solutions is dedicated to, among others,
the banking sector. You can include here:

* harmonized criteria for determining if an economic activity is sustainable,
¢ disclosure requirements for i.a. intermediaries,
¢ the creation of new categories of low-carbon benchmarks.
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Figure 2. The evolution of the most important EU regulations partially or fully relating to ESG issues — a timeline
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Source: own work.

In 2019 European Commission proposed a so-called New European Green Deal, which aimed at
building a new approach to deal with climate change and challenges deriving from it. In 2020 as a result
of COP26 a new strategy was proposed. The important element of it is to better integrate climate
and environmental risks into the EU prudential framework and assess the suitability of current
capital requirements for green assets. In terms of safeguarding financial stability actions taken in the
EU mainly cover such issues as [KPMG, 2019, p. 10]:

* in the banking sector: prudential regulation, insolvency, non-performing loans, and macro-
prudential framework,

* in the non-banking sector: leverage loan market, supervisory tools, financial intermediation,
and ESRB recommendations designed for non-banking financial institutions.

The authors of the article reviewed the legal regulations that raise the problem of ESG and tried
to show the direction of future work. Therefore, the analysis of the regulations has been presented in
the form of a table, which makes it more readable (Table 6).
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Table 6. References of key regulations to ESG

Corporate Social Responsibility

Lisbon Strategy - 10-year EU socio-economic program, assuming among others greater social cohesion, increase in
employment, and change of the social model. CSR can contribute to achieving the goal of the Lisbon Strategy,
Green Paper on CSR - definition of CSR, systematization of the idea of social responsibility in Europe, a set of principles of

responsibility and methods of their implementation,
White Paper - contains a strategy for implementing and promoting corporate social responsibility. It consists of 4 areas of
activity: education, exchange of experience and good practices; instruments of corporate social responsibility (including
ethical codes); launch of the European multi-Stakeholder Forum on CSR; and incorporation of CSR into EU policies.
Directive 2013/34/EU - refers, among others, to the obligation of banks and other large public interest entities to report
minimum information related to CSR.
Delegated Regulation (EU) 2023/2772 supplementing Directive 2013/34/UE- on sustainability reporting standards.

Corporate governance/remuneration policy

Directive 2004/25/EC - specifies minimum standards for takeover bids (or changes in control), the subject of which are the securities of
EU companies;
Directive 2007/36/EC (SRD), amendment of this directive: Directive (EU) 2017/828 (SRDII) - regulates certain rights of shareholders
of companies listed on the regulated market. 2017 revision objective: encouraging shareholders to long-term commitment, facilitating
company-shareholder communication, strengthening the role of shareholders in corporate governance;
Regulations Commission Implementing Regulation (EU) 2018/1212 - lays down minimum requirements for identifying shareholders,
providing information, and facilitating the exercise of shareholders’ rights.
Directive 2013/36/EU (CRD IV)/Regulation (EU) No 575/2013 (CRR)- collectively they constitute the legal framework regulating
banking activity, supervision, and prudential rules for credit institutions. Considering ESG issues, the CRD / CRR package contains
provisions on corporate governance (improvement of corporate governance and transparency, obligation to disclose information about
banks’ corporate governance mechanisms. Principles of ensuring effective supervision by bank management bodies and improving risk
management). The following are emphasized: transparency of bank organizational structures, professionalism and ethics of members
of the bank’s bodies, as well as the criterion of reputation and limiting the number of functions performed at the same time, the need
to assess the knowledge and qualifications necessary for the proper management of the bank, the obligation to (indirectly) differentiate
the composition of management bodies (e.g. in terms of age or gender), the obligation to care for customers, reliable information about
services and products (uniform protection is ensured for end investors, facilitating them to use a wide range of financial products, thanks
to the establishment of rules enabling end investors to make informed investment decisions). The issues related to the remuneration
policy in banks were also regulated (including regulations preventing the award of employees taking excessive risk - the maximum
relationship between fixed remuneration and bonuses, the system of detecting irregularities, protection of employees’ rights and
development, building the bank’s value and reputation).

. Directive 2019/878 (CRDV) - takes into account the issues raised in Directive 2013/36/EU, which were not sufficiently clear,
divergently interpreted, or too burdensome for some institutions. The changes adapt the regulations better to changes taking place in the
international arena, supporting their consistency between different jurisdictions.

Regulation 2019/876 (CRRII) - incl. simplification of existing risk mitigation measures (reporting and disclosure requirements,
simplified NSFR) to be more proportionate and less burdensome for smaller, less complex financial institutions/ banks.
Directive 2024/1619 (CRDVI)/Regulation 2024/1623 (CRRIII)- the changes concern prudential requirements - risk assessment and
methods of calculating capital requirements. New reporting requirements - ESG indicators.

Directive 2024/1760 (CSDD — Corporate Sustainability Due Diligence Directive)- on due diligence for sustainable development of
enterprises. It strengthened the responsibilities of the enterprises listed in the directive for their impact on the environment, human
rights, and social aspects. Financial institutions, including banks, are excluded from this directive.

Response to climate change

Paris Agreement - adopted in 2015 during COP21. EU approval of the Paris Agreement - 05/10/2016 (entered into force
04/11/2016). It assumes a decisive response to climate change — including consistency of financial flows with a path towards
low greenhouse gas emissions and climate-resilient development.

®  Objectives pursued by downstream legislation:
Regulation 2018/842 - introduces national targets for reducing greenhouse gas emissions by 2030;
Regulation 2018/841 - requires EU countries to achieve a balance between greenhouse gas emissions and removals (land

use, forestry);
Regulation (EU) 2021/1119 - establishes a framework for reducing anthropogenic greenhouse gas emissions by sources and

their increased removal by sinks. It sets a binding target of achieving climate neutrality in the Union by 2050.
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Non-Financial Disclosures/Taxonomy (Environmental)

e Directive 2014/95/EU (NFRD - Non-Financial Reporting Directive), amending directive 2013/34/UE - effective from
01/01/2017. Introduces the obligation to report non-financial information (environmental, social, employee issues, respect
for human rights, anti-corruption / bribery). It concerns the obligation to provide information about one’s activities. It
creates (together with the SFDR) a framework for the disclosure of information that should be comparable, publicly
available, qualitatively reliable, and detailed. Replaced by the CSRD directive.

Regulation (EU) 2019/2088 (SFDR - Sustainable Finance Disclosure Regulation). As of March 10, 2021, the SFDR is directly
applicable as a binding act in every Member State of the European Union together with related implementing acts. It
introduces a special meaning of the term: “risk to sustainable development”, understood as: environmental, social, or

management-related situations or conditions which, if they occur, could have an actual or potential significant negative
impact on the investment value. It requires disclosure of how sustainability risks are mitigated in investment decisions. The
regulation introduces the obligation to inform about its own financial products and services, but based on information on
the activities of other entities financed by these products/services. Products, covering the activities of various companies
from various sectors and services related to, for example, managing a portfolio of various investments. The SFDR also
regulates information obligations regarding the negative impact of a financial institution’s investment activity, e.g. on
the environment (also in this case, data on the activities of the financed company are necessary). Regulatory Technical

Standards (RTS), including the RTS introduced by the Taxonomy Regulation (2020/852), develop some of the provisions of

the SFDR.

e Regulation (EU) 2020/852 on the establishment of a framework to facilitate sustainable investment for each of the
environmental objectives introduced by this Regulation, screening criteria have been established (in the relevant delegated
acts). The first act was adopted on 4 June 2021 (concerning the first two objectives, related to climate). On 21 November
2023, two further delegated acts were published: Commission Delegated Regulation (EU) 2023/2485 (amending Delegated
Regulation 2021/2139) and Commission Delegated Regulation (EU) 2023/2486 (amending Delegated Regulation 2021/2178).

e Commission Delegated Regulations (EU) supplementing Regulation (EU) 2020/852:
2021/2178 (specifies the content and presentation of information on environmentally sustainable economic activities to be
disclosed by enterprises subject to Art. 19a or 29a of Directive 2013/34 / EU - the annual financial statements, consolidated
financial statements, and related reports of certain types of undertakings- and specifying the method of compliance with
this disclosure obligation);

e 2021/2139 and amending Commission Delegated Regulation (EU) 2023/2485 (criteria for qualifying an activity as
contributing substantially to climate change mitigation/adaptation and not causing significant harm to other environmental
objectives);

e 2023/2486 (technical criteria for qualifying an economic activity as contributing significantly to the sustainable use/
protection of water/marine resources, to the transition towards a circular economy, to the protection/restoration of
biodiversity/ecosystems, without causing harm to other environmental objectives).

Directive 2022/2464/EU (CSRD), on corporate reporting in the field of sustainable development - extension of the scope of
entities with the obligation of non-financial reporting, by the taxonomy (the largest public interest entities, but also large
and ultimately SMEs listed on the stock exchange - change of the size criteria for enterprises or groups in: Commission

Delegated Directive (EU) 2023/2775, amending Directive 2013/34/EU). CSRD therefore regulates the reporting of enterprises

on their impact on the environment and society, complementing SFDR, which in turn focuses on ESG disclosure
requirements addressed to financial institutions.
e  Commission Delegated Regulation (EU) 2023/2772 (ESRS)- European Sustainability Reporting Standards taking into
account the specificities of various industries.

Source: [Directive 2014/95/EU; Directive 2013/34/EU; Regulation (EU) 2019/2088; Regulation (EU) 2020/852; Commis-

sion Delegated Regulation (EU) 2021/2178; Directive 2013/36/EU; Directive (EU) 2019/878; Regulation (EU)

No 575/2013; Regulation (EU) 2019/876; Directive 2007/36/EC; Directive (EU) 2017/828; Regulations Commis-
sion Implementing Regulation (EU) 2018/1212; Directive 2004/25/EC; Regulation (EU) 2021/1119; Regulation
(EU) 2018/841; Regulation (EU) 2018/842; Regulation (EU) 2019/2033; Directive (EU) 2019/2034; Directive
2024/1619; Regulation 2024/1623; Directive 2022/2464/EU; Commission Delegated Regulation (EU) 2021/2139;
Commission Delegated Regulation (EU) 2023/2772; Commission Delegated Regulation (EU) 2023/2485; Com-
mission Delegated Regulation (EU) 2023/2486 Finansowanie zréwnowazonego rozwoju, 21.10.2024; Reima-
gining CEE, 21.10.2024; Jalinik, tukaszuk, 2020, p. 54; Ryzyko ESG, 21.10.2024; Krzysztofek, 2016, p. 336,

338; Wieczorek 2024.; Company law and corporate governance (https://commission.europa.eu/business-econ-
omy-euro/doing-business-eu/company-law-and-corporate-governance_en, 21.10.2024); Dyrektywa w sprawie
nalezytej starannosci przedsiebiorstw w zakresie zrdwnowazonego rozwoju przedsiebiorstw (https://kglegal.
pl/dyrektywa-w-sprawie-nalezytej-starannosci-przedsiebiorstw-w-zakresie-zrownowazonego-rozwoju-przed-
siebiorstw/, 21.10.2024); Rozanska, 2016, s. 135; Nowe akty delegowane do Taksonomii UE opublikowane,
24.11.2023 (https://www.gov.pl/web/rozwoj-technologia/nowe-akty-delegowane-do-taksonomii-ue-opublikowane,
25.10.2024); Finansowanie zrownowazonego rozwoju. Ujawnienia i taksonomia. Informacje podstawowe (https://
www.knf.gov.pl/dla_rynku/Finansowanie_zrownowazonego_rozwoju/ujawnienia_i_taksonomia/Informacje_pod-
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stawowe, 15.11.2024); Dyrektywa CSRD, a rozporzadzenie SFDR — jakie sg roznice, a jakie s czesci wspdlne?,
18.06.2024 (https://jw-a.pl/wiedza/dyrektywa-csrd-a-rozporzadzenie-sfdr-jakie-sa-roznice-a-jakie-sa-czesci-
wspolne/, 17.11.2024].

CONCLUSIONS

Itis beyond discussion that ESG factors affect the operations of banks, and thus necessitate the creation
of legal regulations aimed at developing ESG risk management rules in financial institutions. Regulators
in Europe have taken several actions to develop regulatory requirements in this area. ESG risks have
been at the heart of EU bodies shaping regulations and guidelines for the financial sector. As a result,
solutions are being prepared to extend the regulatory requirements related to various areas of banks’
operation (in terms of lending, investing, and corporate governance). Such an approach undoubtedly
contributed to a change in the approach to the assessment of the impact of ESG factors on risk, both
financial and non-financial.
The main efforts have been devoted to enhancing the disclosure requirements for banks and other

financial intermediaries. The issues that are especially important here are (Bruno & Lagasio, 2021, p. 8):

¢ the taxonomy, in which specific criteria for the classification of the activities performed

by companies are introduced,
¢ the requirements for banks to disclose the ESG risks to which they are exposed,
¢ additional reporting requirements for specific companies (NFRD directive),

The intensification of activities in the area of attempts to regulate this area at the EU level is also
visible. The importance of ESG-related issues in EU legal acts is increasing, which allows Member
States to include these important issues also in their national legal order.
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